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recommended decision (where less than 
a quorum conducts the hearing). (See 
§ 405.1869.) 

[39 FR 34515, Sept. 26, 1974, as amended at 41 
FR 52051, Nov. 26, 1976. Redesignated at 42 FR 
52826, Sept. 30, 1977] 

§ 405.1847 Disqualification of Board 
members. 

No Board member shall join in the 
conduct of a hearing in a case in which 
he is prejudiced or partial with respect 
to any party or in which he has any in-
terest in the matter pending for deci-
sion before him. Notice of any objec-
tion which a party may have with re-
spect to a Board member shall be pre-
sented in writing to such Board mem-
ber by the objecting party at its ear-
liest opportunity. The Board member 
shall consider the objection and shall, 
in his discretion, either proceed to join 
in the conduct of the hearing or with-
draw. If he does not withdraw, the ob-
jecting party may petition the Board, 
presenting its objection and reasons 
therefor, and be entitled to a ruling 
thereon before the hearing can proceed. 

§ 405.1849 Establishment of time and 
place of hearing by the Board. 

The Board shall fix the time and 
place for the hearing and shall mail 
written notice thereof to the parties at 
their last known addresses, not less 
than 30 days prior to the scheduled 
time. Either on its own motion or for 
good cause shown by a party, the Board 
may, as appropriate, reschedule, ad-
journ, postpone, or reopen the hearing, 
provided that reasonable written no-
tice is given to the parties. 

§ 405.1851 Conduct of Board hearing. 
The Board hearing shall be open to 

the parties, to representatives of the 
Centers for Medicare & Medicaid Serv-
ices, and to such other persons as the 
Board deems necessary and proper. The 
Board shall inquire fully into all of the 
matters at issue and shall receive into 
evidence the testimony of witnesses 
and any documents which are relevant 
and material to such matters. If the 
Board believes that there is relevant 
and material evidence available which 
has not been presented at the hearing, 
it may at any time prior to the mailing 
of notice of the decision, reconvene the 

hearing for the receipt of such evi-
dence. The order in which the evidence 
and the allegations shall be presented 
and the conduct of the hearing shall be 
at the discretion of the Board. 

§ 405.1853 Prehearing discovery and 
other proceedings prior to the 
Board hearing. 

(a) Upon notification that a request 
for Board hearing has been filed, the 
intermediary shall forthwith review 
the materials submitted by the pro-
vider in accordance with § 405.1841. Si-
multaneously, the intermediary shall 
review the information which formed 
the basis for its determination of the 
amount of program reimbursement. 
Based on the findings of such review, 
the intermediary shall expeditiously 
attempt to join with the provider in 
written stipulations setting forth the 
issues that said review has resolved 
and designating the issues that remain 
for Board resolution. Having obtained 
such stipulations and being satisfied 
that no further agreements can be ne-
gotiated, the intermediary shall ensure 
that all available documentary evi-
dence in support of each party’s posi-
tion is part of the record. Such evi-
dence will ordinarily include a position 
paper from the provider, a position 
paper from the intermediary, and any 
documents which support the issues ad-
dressed in the stipulations. These ma-
terials, in addition to all relevant doc-
uments which formed the basis for its 
determination of the amount of pro-
gram reimbursement, shall be for-
warded to the Board within 60 days 
after the date of the provider’s request 
for Board review. 

(b) Prehearing discovery shall be per-
mitted upon timely request of a party. 
To be timely, a request for discovery 
and inspection shall be made before the 
beginning of the hearing. A reasonable 
time for inspection and reproduction of 
documents shall be provided by order 
of the Board. The Board’s order on all 
discovery matters shall be final. 

(c) If, in the discretion of the Board, 
the purpose of defining the issues more 
clearly would be served, the Board may 
schedule a prehearing conference. For 
this purpose, a single member of the 
Board may be appointed to act for the 
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Board with respect to prehearing ac-
tivities. 

§ 405.1855 Evidence at Board hearing. 
Evidence may be received at the 

Board hearing even though inadmis-
sible under the rules of evidence appli-
cable to court procedure. The Board 
shall give the parties opportunity for 
submission and consideration of facts 
and arguments and during the course 
of the hearing should, in ruling upon 
admissibility of evidence, exclude irrel-
evant, immaterial, or unduly repeti-
tious evidence. The Board shall render 
a final ruling on the admissibility of 
evidence. 

§ 405.1857 Subpoenas. 
When reasonably necessary for the 

full presentation of a case, the Board 
may, either upon its own motion or 
upon the request of a party, issue sub-
poenas for the attendance and testi-
mony of witnesses and for the produc-
tion of books, records, correspondence, 
papers, or other documents which are 
relevant and material to any matter in 
issue at the hearing. Parties who desire 
the issuance of a subpoena shall, not 
less than 10 days prior to the time fixed 
for the hearing, file with the Board a 
written request therefor, designating 
the witnesses or documents to be pro-
duced, and describing the address, or 
location thereof with sufficient par-
ticularity to permit such witnesses or 
documents to be found. The request for 
a subpoena shall state the pertinent 
facts which the party expects to estab-
lish by such witnesses or documents 
and whether such facts could be estab-
lished by other evidence without the 
use of a subpoena. Subpoenas, as pro-
vided for above, shall be issued in the 
name of the Board, and the Centers for 
Medicare & Medicaid Services shall as-
sume the cost of the issuance and the 
fees and mileage of any witness so sub-
poenaed, as provided in section 205(d) of 
the Act, 42 U.S.C. 405(d). 

§ 405.1859 Witnesses. 
Witnesses at the hearing shall testify 

under oath or affirmation, unless ex-
cused by the Board for cause. The 
Board may examine the witnesses and 
shall allow the parties or their rep-
resentatives to do so. Parties to the 

proceeding may also cross-examine 
witnesses. 

§ 405.1861 Oral argument and written 
allegations. 

The parties, upon their request, shall 
be allowed a reasonable time for the 
presentation of oral argument or for 
the filing of briefs or other written 
statements of allegations as to facts or 
law. Copies of any brief or other writ-
ten statement shall be filed in suffi-
cient number that they may be made 
available to all parties and to the Cen-
ters for Medicare & Medicaid Services. 

§ 405.1863 Administrative policy at 
issue. 

Where a party to the Board hearing 
puts into issue an administrative pol-
icy which is interpretative of the law 
or regulations, the Board will promptly 
notify to the Centers for Medicare & 
Medicaid Services. 

§ 405.1865 Record of Board hearing. 

A complete record of the proceedings 
at the hearing shall be made and tran-
scribed in all cases. It shall be made 
available to the parties upon request. 
The record will not be closed until a 
decision has been issued. 

§ 405.1867 Sources of Board’s author-
ity. 

In exercising its authority to conduct 
the hearings described herein, the 
Board must comply with all the provi-
sions of title XVIII of the Act and regu-
lations issued thereunder, as well as 
CMS Rulings issued under the author-
ity of the Administrator of the Centers 
for Medicare & Medicaid Services (see 
§ 401.108 of this subchapter). The Board 
shall afford great weight to interpre-
tive rules, general statements of pol-
icy, and rules of agency organization, 
procedure, or practice established by 
CMS. 

[48 FR 22925, May 23, 1983] 

§ 405.1869 Scope of Board’s decision- 
making authority. 

The Board shall have the power to af-
firm, modify, or reverse a determina-
tion of an intermediary with respect to 
a cost report and to make any other 
modifications on matters covered by 
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